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Learning Objectives

Learn the basics reading AMA rating decisions and 
deciding when to appeal to the Board:

• Review an overview of the review and appeal lanes 
under AMA.

• Learn when to appeal to the Board.

• Learn AMA requirements for a VA rating decision.

• Learn how to read VA rating decisions to help 
Veterans choose the best review or appeal lane.

2
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Polling Question
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How many years, on average, did it take for the Board to issue a 
decision in the legacy system?

A. Less than one year.

B. More than one year, less than five years.

C. More than five years, less than ten years.

D. Over ten years.

A B C D
0
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Answer

4

Seven Years

• On average, VA’s Board of Veterans’ Appeals (Board) 

took seven years to issue a decision to a Veteran in 

the legacy system.

• VA often took even longer, 7 to 10 years, to issue a 

decision if the Veteran sought a hearing with a 

Veterans Law Judge at the Board.
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Appeals Modernization Act (AMA)

5

Adverse VA 
Decision

File a 
Supplemental 

Claim
Form 20-0995

Request 
Higher-Level 

Review
Form 20-0996

Appeal to the 
Board

Form 10182
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Advantages of Appealing to the Board
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• Advantages of appealing to the Board 
in Washington, DC:

• Review by a Veterans Law Judge, or 
“VLJ,” a trained VA attorney.

• Board usually open to more 
complicated arguments than a local 
VA Regional Office. 

• Board may be more willing to grant 
based on lay evidence.
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Limitations of Appealing to the Board
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• Limitations of appealing to the Board:

• No VA “Duty to Assist”: VA will 
not help Veterans get evidence or 
exams while waiting for a Board 
decision.

• Time: All three appeal dockets at 
the Board are significantly slower 
than the two VA Regional Office 
review lanes.
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Polling Question
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Approximately how many Veterans Law Judges work at 
the Board of Veterans’ Appeals?

A.100

B.130

C. 215

D.More than 300

A B C D
0
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Answer

9

Approximately 130 VLJs

There are approximately 130 Veterans Law Judges to hold 
hearings and decide appeals. 

As of May 2025, the Board had over 170,000 pending 
AMA appeals.

This is part of the reason that appealing to the Board 
takes longer than the RO review lanes.
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Board Wait Times are Increasing
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• The amount of time 
that Veterans have to 
wait for an AMA 
decision from the Board 
has increased since 
AMA was implemented.

• As of FY2024, this wait 
time is finally starting 
to decrease, but only 
on the Direct Docket.

• Veterans still have to 
wait much longer for a 
decision from the 
Board.



© 2018-2025 Bergmann & Moore LLC

AMA Wait Times at the Board
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As of May 2025 the 
Board is reporting the 
following wait times:

• Direct - 484 days

• Evidence - 706 days

• Hearing - 837 days

This report include cases that are advanced on the 
docket. Veterans should be prepared to wait even longer.
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Changing from Board to HLR / Supp. Claim
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1. Withdraw Board appeal 
by sending VA Form 
21-4138 to Board.

2. Then file desired HLR 
(VA Form 20-0996), or 
Supplemental Claim 
(VA Form 20-0995) 
with RO.

If the Veteran withdraws a Board appeal more than 
one year after the prior VA decision, then the 

Veteran will lose their effective date protection.
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Overview of Board Appeal Options
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Veteran Files
Form 10182 &  
Picks Docket 

Direct Review 
Docket

Evidence
Docket

Hearing
Docket

Board
Issues 

Decision
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Direct Review Docket
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VA Form 10182 – Box 10A
• Veteran may only submit 
argument(s) describing why VA 
made a mistake.

• Veteran may not submit 
evidence.

• VA has NO Duty to Assist to find 
evidence.

• VA’s goal is to decide in one year, 
but in practice takes much 
longer.

X



© 2018-2025 Bergmann & Moore LLC

When to choose Direct Review Docket?
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Yes: When the Veteran has already submitted all 
evidence relevant to the claim. 

Yes: When the Veteran wants to make a complicated 
legal argument to a Veterans Law Judge.

Yes: When the Veteran wants the fastest review 
available by the Board.

No: If the Veteran wants to submit new evidence.

No: If the Veteran needs VA’s help to get new evidence 
or an exam.
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Evidence Docket
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VA Form 10182 – Box 
10B

• Veteran can add new evidence 
with the VA Form 10182 or 
within 90 days of filing the 
Form.

• VA has NO Duty to Assist.

• VA’s goal is to decide in 1.5 
years, but in practice takes 
much longer.

X
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Evidence and the IR Period on Appeal
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• Under AMA, the record closes after the VBA 

decision. The Board has interpreted this to 

mean the period on appeal also closes.

• This means the Board is usually 

adjudicating increased rating claims ONLY 

through the date of the most recent VBA 

decision.

• The Veteran’s new evidence should focus 

on the period PRIOR to the VBA decision.
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When to Choose Evidence Docket?
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Yes: When the Veteran has new evidence to submit in 
support of the claim.

Yes: When the Veteran wants to make a complicated 
legal argument to a Veterans Law Judge.

No: If the Veteran needs VA’s help to obtain new 
evidence.

No: If the Veteran’s service-connected disability has 
gotten worse since the last VBA rating decision.

No: If the Veteran wants a fast resolution.
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Hearing Docket
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VA Form 10182 – Box 
10C
• VA schedules a hearing before 
a Veterans Law Judge (VLJ) 
who works for VA.

• Veterans can submit new 
evidence at the hearing or 
within 90 days of the hearing.

• VA has NO Duty to Assist.

• VA’s goal is to decide in 2 
years, but in practice takes 
much longer. 

X

Plus choose type of 
hearing!
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Board Hearing Wait Time
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• Choosing the Board hearing docket 
significantly increases the time a 
Veteran waits for a Board decision.

• The Board held almost 20,000 hearings in 
FY 2024. But nearly 70,000 Veterans are 
waiting for a hearing.

• Veterans will likely have to wait several 
years for a hearing before a Veterans Law 
Judge.



© 2018-2025 Bergmann & Moore LLC

Board Hearing Scheduling
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• Veterans may request the type of 
hearing on their VA Form 10182:

• Virtual Telehearing is generally the 
fastest.

• Travel Board hearings are not 
available in AMA.
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Board Dockets and Evidence Windows
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Direct Review

Evidence

Hearing

Veteran cannot submit new evidence.

Veteran can submit 
evidence within 90 

days of Board appeal.

Veteran cannot submit 
additional evidence before or 

after this period.

Veteran cannot 
submit evidence 
before hearing.

Veteran can submit 
evidence at hearing and 

within 90 days afterwards.

Veteran cannot 
submit evidence 

afterwards.
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Board Hearing Evidence Window
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• Veterans selecting the hearing docket 
at the Board will likely wait years for a 
hearing.

• The Board will not consider any 
evidence submitted during these years.

Advocacy tip: After the Board hearing, resubmit ALL 
relevant evidence in the record since the Veteran filed VA 

Form 10182.
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Advanced on Docket (AOD)
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• On all three Board dockets, a Veteran may ask for quicker 
review, or to be Advanced on the Docket (AOD).

• Veterans request an AOD for the following reasons:

• Age: 75 or older - this is usually automatic.

• Severe financial hardship.

• Serious/Terminal illness.

• Affected by a natural disaster.

Advocacy tip: Use VA Form 21-4138 to request AOD. State the 
qualifying reason and attach any documents in support of request.
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VA Form 10182
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Check preferred 
docket in box 10.

Check ONLY ONE docket per form. 

If Veteran wants to split issues to 
different dockets, use a separate 
form for each docket.
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VA Form 10182 Parts III and IV
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Check 
this box if 
attaching 
additional 
pages.

Box 11: List each 
issue appealing to the 
Board and date of VBA 
decision.

Advocacy Tip: Use VA Form 21-4138, Statement in 
Support of Claim, for additional conditions and argument.
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Changing Board Dockets
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If within one year of the decision under appeal, then the 
Veteran:

• Can “modify” NOD by submitting a new VA Form 10182 and 
selecting a different docket in Part II, Question 11.

• Cannot modify NOD if the Veteran has already submitted 
evidence or testimony.

If more than one year has passed since the prior VA 
decision, then this option is not available to the Veteran.
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AMA Basic Structure
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Board Appeal
3 Options

365-Day Avg. Direct 

Docket Goal

Supplemental Claim 
New Evidence

125-Day Avg. Goal

Higher-Level Review
Same Evidence

125-Day Avg. Goal

VBA Decision
(Improved Notice)

The Claim
(Establishes Effective Date)

Veterans Benefits Administration Board of Veterans’ Appeals

120 
Days

Court of Appeals for 
Veterans Claims

All filing deadlines are one year, 
except the Court, which is 120 days. 

Duty to assist

Duty to assist

After Board decision, a 
Veteran can only appeal to 

Court or file a 
Supplemental Claim.
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Separate Issues and Separate Lanes

Veterans have 
options under AMA.  

For example, 
different issues 

from the same claim 
can be split into 

separate review / 
appeal lanes 

depending on what 
is needed to win 

each issue.

Original Claim Application 
(Form 21-526EZ) with three 

separate issues

Issue 1 
SC Depression

Issue 2 
IR R Knee

 

Issue 3
IR L Knee

Higher-
Level 

Review

Supplemental 
Claim

Board 
Appeal
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Improved Notice

31

• One key feature of AMA is an 
improved notice of VA rating 
decisions.

• Intended to provide all the 
information Veterans and VSOs 
need to make an informed 
choice about the type of review 
or appeal they may seek.

• AMA requires VA to include 7 
items in all rating decisions.
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AMA Notice Requirements   

32

7 notice items required by AMA statute:

• (1) Identification of the issues adjudicated.

• (2) A summary of the evidence considered by the 
Secretary.

• (3) A summary of the applicable laws and 
regulations.

• (4) Identification of findings favorable to the 
claimant.
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AMA Notice Requirements Cont.

33

7 notice items required by AMA statute (cont.):

• (5) In the case of a denial, identification of elements 
not satisfied leading to VA’s denial.

• (6) An explanation of how to obtain or access 
evidence used in making the decision.

• (7) If applicable, identification of the criteria that 
must be satisfied to grant service connection or the 
next higher level of compensation.
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Issues Adjudicated

34

• Here is a rating decision under 
AMA.

• Looks like a legacy rating 
decision:

• Except no RO city or state 
location listed.

• (1) Issues adjudicated by VA 
are listed under the subsection 
“DECISION.”

• Statement of each issue 
granted or denied.
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Evidence Considered

35

• (2) Evidence considered is listed under section “EVIDENCE.”

• This section contains bullet points with high-level descriptions 
and dates.
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Summary of Applicable Laws

36

• (3) Summary of applicable laws and regulations.

• No specific section or heading.

• Applicable laws described within the “Reasons for Decision” 
narrative.

• Citations to laws and regulations are often in parenthesis. 
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Favorable Findings

37

• (4) Identification of findings favorable to claimant.

• No specific section or heading.

• Instead, VA provides a narrative under “Reasons for Decision.”

• Sometimes set aside with a label, but not bolded or underlined.

• Usually near the end.
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Elements Not Satisfied

38

• (5) Identification of elements not satisfied.

• Only required in the case of a denial.

• No separate section or heading.

• Instead, these are discussed in the narrative.

• Not usually set aside with any heading.
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Favorable Findings and Elements Not Satisfied 

39

• Carefully read the narrative “Reasons 
for Decision” to spot all favorable 
findings and elements not satisfied. 

• VA is not making these obvious.

• This is key information to determine 
which review / appeal options a Veteran 
should choose.
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Getting a copy of the evidence

40

• (6) An explanation of how to obtain or access evidence 
used in making the decision.

• Not included in the rating decision itself.

• In the last paragraph of the notice letter.

• Includes only vague, unclear instructions.

• VA will treat such communications as a Privacy Act request.

Advocacy tip:
VSOs can access VBMS 

and view evidence 
easier and faster.
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Identification of Missing Criteria

41

• (7) Identification of the criteria that must be satisfied to grant 
service connection or the next higher level of compensation.

• No separate section or heading.

• Instead, listed only in narrative “REASONS FOR DECISION”

• May list specific criteria or may be only general
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Choosing AMA Options Summary

42

• Always start by asking, does the 
Veteran have additional evidence to 
submit?

• Yes, choose Supplemental Claim

• No, start with Higher Level Review

• Only go to the Board for a specific 
reason.

• No success with Higher Level Review.

• Complicated or new legal arguments.

• Lay evidence.
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Continuous Pursuit  

43

• If the Veteran’s review or appeal is denied, then they can 
choose another review / appeal option.

• If a Veteran files the correct form within one year of VA’s 
most recent decision, then the effective date of the claim 
will be preserved. – This is called “continuous pursuit.”

• For Example: If the Veteran filed a Higher-Level Review and 
VA denied the claim again, then the Veteran can file a 10182 
to the Board.

• By continuing to pursue an issue, the period on appeal could 
become multiple years.
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Continuous Pursuit – Cont.

44

Initial Claim or 
Supp. Claim

1 year Supp. 
Claim

or HLR or
Board 
Appeal

Higher Level 
Review 1 year

Supp. 
Claim

or
Board 
Appeal

Board 
Decision 1 year

Supp. 
Claim

or 120 Days CAVC
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Record During Continuous Pursuit

45

Initial 
Claim

HLR

Rating 
Decision

HLR
Decision

10182
-Evid.

Board 
Decision

Supp. 
Claim

Rating 
Decision
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Wrong Form Used

46

• AMA involves lots of different and 
new VA forms.

• If VA says the Veteran submitted the 
wrong form the first time, then 
submit the second form VA says is 
required as quickly as possible.

• Then, after the claim is granted, the 
Veteran should file an HLR and argue 
that the effective date should go 
back to the first form.

• A recent Court case, Chisholm v. 
Collins, suggests VA should accept 
either claims form to establish the 
effective date.
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Last Slide

47

• This presentation is complete.

• A PDF version of these slides will be provided to you 

at the conclusion of the school for future reference.
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Learning Objectives

Develop skills for effective presentations during hearings 
at a VA Regional Office (RO) and the Board of Veterans’ 
Appeals (Board):

• Learn about a Veteran’s right to a hearing before VA.

• Learn about the purpose of a VA hearing.

• Learn about how to prepare for a VA hearing.

• Learn strategies for effectively presenting a Veteran’s 
case at a VA hearing.

49
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Three Different Types of Hearing

50

Board Appeal
3 Options

365-Day Avg. Direct 

Docket Goal

Supplemental Claim 
New Evidence

125-Day Avg. Goal

Higher-Level Review
Same Evidence

125-Day Avg. Goal

VBA Decision
(Improved Notice)

The Claim
(Establishes Effective Date)

Veterans Benefits Administration Board of Veterans’ Appeals

120 
Days

Court of Appeals for 
Veterans Claims

All filing deadlines are one year, 
except the Court, which is 120 days. 

Duty to assist

Duty to assist

Three types 
of VA 
hearings are 
circled in 
red:
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HLR Informal Conference

51

• In Higher-Level Review, Veterans can 
request an informal conference.

• A phone call with the Veteran, VSO 
representative, and VA, yet can be 
the representative and VA alone.

• No new evidence can be submitted.

• No transcript.

• You can learn more about informal 
conferences at 38 C.F.R. § 3.2601(h) 
or M21-5, Chapter 5, Topic 3.
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Requesting HLR Informal Conference

52

• Use Box 16 on VA Form 20-0996 to request.

• VA will not recognize a later request for an informal conference.

• VA will contact the Veteran or VSO representative to schedule 
an informal conference approximately one week out.
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Supplemental Claim Hearing

53

• Veterans also may request a 
hearing before a 
supplemental claim is 
decided. 38 C.F.R. 
§ 3.103(d).

• Veterans can also request 
this same type of hearing 
before an initial claim, 
although this is less 
common.
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Supplemental Claim Hearing Cont.

54

• Supplemental claim hearings can 
be in person at the local RO or 
by videoconference.

• Hearing is recorded and 
transcript is placed into the file.

• Veteran generally must attend.

• Veteran and VSO can submit 
new evidence.

• M21-1, Part X, Subpart v, 
Chapter 1, Section D.
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Requesting Supplemental Claim Hearing

55

• No specific VA form is 
required to request a 
Supplemental Claim hearing.

• VA procedures say the 
request may be in writing, 
by email, by telephone, or 
in person.

• If you are going to submit the 
request in writing, then 
submit a Statement in 
Support of Claim.

[Full name], VA claims file [number], 
requests a hearing before their 
supplemental claim is adjudicated. 
The Veteran would like a hearing [in 
person at their local RO / by 
videoconference].
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Board Hearing

56

• Board hearings are held before 
VA employees called “Veterans 
Law Judges” (VLJs) who 
decide Veterans’ appeals.

• These are formal hearings, 
and a transcript is created and 
saved for the record.

• Veteran must attend.

• Can submit new evidence at 
the hearing, or within 90 days 
after.
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Selecting Board Hearings

57

• Board hearings are only available on the hearing docket.

• Must be selected as Box 10C on VA Form 10182, plus check 
one of the three boxes below 10C.

• Current wait time is several years



© 2018-2025 Bergmann & Moore LLC

VA Hearings Recap

58

Board Appeal
-Select Hearing 
Docket on VA Form 
10182.
-Veteran must 
participate.
-Can submit new 
evidence during 
hearing, or up to 90 
days after.
-Transcript added to 
claims file.

Supplemental Claim 
-No required form to 
request, recommend 
using VA Form 21-4138 
with the VA Form 20-
0995.
-Veteran must 
participate.
-Can submit new 
evidence.
-Transcript added to 
the claims file.

Higher-Level 
Review 

-Informal 
Conference.
-Must be requested 
on VA Form 20-
0996.
-Can be 
representative only.
-No new evidence.
-No transcript.
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The Purpose of a Hearing

59

• The purpose of both regional office and 
Board hearings is to 

• Present evidence

• Present arguments

• The Veteran may have witnesses present.

• Hearing are meant to be non-adversarial.  
The rater or Board member may not cross-
examine the Veteran or a witness.

• Hearings will generally not be allowed just 
for the advocate to present argument.  
Submit arguments in writing! 

• A transcript of the hearing is added to VBMS.
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Poll Question

60

Do you think Veterans who attend a VA hearing have a higher 
chance of winning their claims?

A. Yes

B. No

C. No impact

A B C
0
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Question Answer

61

• Yes, Veterans who attend a 
hearing have a higher chance 
of winning their VA claim.  

• For Fiscal Year 2024, 
Veterans who attended a 
Board hearing had at least 
part of their claims granted 
46% of the time.

• The grant rate for all Legacy 
appeals was 35% and all 
AMA appeals was 38%.
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Why Choose a Hearing?

62

• The Veteran wants to speak with the 
person who will decide their claim.

• There are certain issues where a 
Veteran’s personal testimony might be 
useful.

• Statistically higher grant rate.

• Importantly, there is a significant delay 
to attending a Board hearing. 
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Issues Where Hearings Could Help

63

• If there are questions of the Veteran’s credibility, the Veteran’s 
statements at a hearing could clear up any inconsistencies.

• Inconsistent lay statements.

• Lay statements that don’t match other records.

• If the historical record is scant or missing, the Veteran can fill 
in any gaps.

• For ratings issues, the Veteran can describe the functional 
impairment of their disability.

• DBQs don’t capture a lot of information.

• Effects of the disability on the Veteran’s ability to work.
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VSO Preparation for a Hearing

64

• Review the evidence to see 
if there are any gaps to be 
filled.

• Review previous decisions 
(if any) to see why the 
claim was denied.

• Identify the evidence that 
needs to be presented.

• Prepare the Veteran for the 
hearing.
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Before Hearing: Contact Veteran

65

• Contact the Veteran at least one week 
before the scheduled hearing and confirm 
they plan to attend.

• Confirm the issues on appeal so evidence 
and arguments can be well prepared. 

• If the Veteran does not want to attend a 
hearing then inform VA right away so they 
can continue adjudicating the Veteran’s 
claim.
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Before the Hearing: Prepare Arguments

66

• Review the evidence of the claim 
before the hearing, such as:

• Evidence for each of the three 
elements of service connection.

• Evidence the Veteran meets the 
criteria for higher ratings.

• Spot any gaps in the evidence. 
How can the Veteran’s testimony 
help fill those gaps so VA can give 
the Veteran a favorable decision?



© 2018-2025 Bergmann & Moore LLC

Before the Hearing: Prep the Veteran

67

• Before the hearing, speak with the 
Veteran to set expectations and explain 
the process.

• Veterans can be anxious about attending 
hearings, so stress that it will be informal 
and relaxed.

• Tell the Veteran what questions you will 
be asking and why. You should generally 
know how the Veteran will respond.

• Prepare a signal for the Veterans to let 
them know they are going off-topic or 
providing unnecessary details.
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Hearing Game Plan

68

• Go issue by issue, one at a time.

• Provide VA a “roadmap” of the argument.

• Start with what is not in dispute.

• Make sure every element is covered.

• Explain what you want VA to do.

• Ask the rater for questions after each 
issue.

• Let the Veteran do the testifying.  
Your job is to link everything together for 
the rater or judge.

Advocacy Tip: 
People often think 
in terms of stories.  
Help the Veteran 

tell a clear, 
understandable 

story with a 
beginning, middle, 
and end that will 

make the VA rater 
or judge want to 

grant the Veteran’s 
claim!
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Evidence for Service Connection Claims

69

• What evidence do you have that goes to each element of 
service connection?

• What elements do you think might be in dispute?

• Is evidence for any disputed element already in the record?

• If not, can the disputed element be proven with the Veteran’s 
lay testimony?

• If not, can the disputed element be proven with evidence the 
Veteran can obtain?

• If not, can the disputed element be proven with evidence 
that VA can obtain through the duty to assist?

Advocacy Tip: Where would the Veteran’s testimony be most useful?
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Evidence for Increased Ratings Claims

70

• What is the current rating?

• What Diagnostic Code (DC) was used?

• What are the criteria for a higher rating under this DC?

• Does the Veteran have any symptoms not contemplated 
by this DC?

• Should entitlement to TDIU be considered?

• Should special monthly compensation (SMC) be 
considered?

• Is a new examination needed?  
• Have the Veteran’s symptoms worsened?
• Was the last exam inadequate?
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How to Address Unfavorable Evidence

71

Negative Medical 
Opinions

• VA will rely on a negative 
C&P examination.

• Explain why the 
examination is inadequate 
and request a new 
examination.

• Identify what facts you 
want the examiner to 
address in a new exam.

• Refer to Lesson 9 for 
strategies.

Post-Service Injuries

• VA might link the 
Veteran’s condition to a 
post-service injury instead 
of an in-service injury.

• Describe symptoms or 
treatment before the 
post-service injury.

• Describe the severity of 
the post-service injury.

• Ask for a new 
examination, if necessary.

Inconsistent Statements

• VA might state that the 
Veteran has offered 
inconsistent statements.

• Are the inconsistent 
details of minor 
importance?  Are the 
overall statements 
consistent?

• Were the Veteran’s 
statements accurately 
recorded or transcribed?
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Learning Objectives

Learn the basic rules for writing effective 
arguments:

• Learn the goal of effective written advocacy.

• Understanding VA adjudicators.

• Learn the IRAC argument structure.

• Learn principles and rules of effective 
persuasive writing.

73
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Effective Advocacy

74

• Goal: Have the adjudicator grant the desired result.

• Goal: Have the adjudicator find the facts necessary to  
 meet the legal elements necessary to grant that result.

• Goal: Present the evidence in format that makes it as  
 easy as possible to identify the evidence proving  
 the necessary facts.

• Goal: Identify and organize the evidence that needs to        
be understood by the adjudicator.

Effective advocacy works backward 
from the desired result!
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Understanding VA Adjudicators

75

• VA adjudicators must:

• Find information in the 
claims file.

• Write an analysis of how 
the law applies to that 
information.

VA adjudicators are looking to minimize the time and 
the effort needed to decide a Veteran’s claim.
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Understanding VA Adjudicators

76

• VA adjudicators get in trouble 
when a decision lacks support.

• VBMS presents work in a way 
that makes it easy to overlook 
favorable information.

• Inaccurate labels.

• Decisions prepopulated from 
flawed DBQs.

Overlooked information already in VBMS is the most 
common reason for erroneous VA denials of Veteran claims.
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Understanding Your Job as Advocate
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• Guide VA staff to the 
information they need to 
grant the Veteran’s claim.

• Offer a useful analysis of 
that information, which 
VA staff can adopt to 
award the best possible 
outcome for the Veteran.

You are trying to minimize the effort the VA adjudicator needs to 
expend to decide a case in a favorable way.
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Effective Writing
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“The goal of writing is not to make it possible to understand your point, 
but to make it impossible to misunderstand your point.”  - Unknown
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What is this?
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You should be done nine to eleven minutes after you finish 
preparation. Start with a small sized bowl. Insert some flour and 
baking soda. The flour should be two and a quarter cups. A teaspoon 
of soda is right. Then add the same amount of salt. Combine 1 cup of 
butter with ¾ of a cup of sugar and a similar amount of brown sugar. 
Add as much vanilla extract as salt. These ingredients should be 
mixed until creamy in a different bowl than the flour. Add 2 eggs.  
Mix more and then mix flour into bigger bowl. Add chocolate chips.  
Once combined, divide into small balls and place on baking sheet. Be 
sure you warmed oven to three hundred seventy-five degrees. Insert 
for nine to eleven minutes. When cookies are golden brown, remove 
and let cool for at least 120 seconds. Enjoy!
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What was that?
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• That was the Nestle Toll House 
chocolate chip cookie recipe.

• The information was the 
same.

• The presentation was 
horrible.

How information is presented 
has a tremendous affect on 
how well it is understood.
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IRAC - The Recipe for Legal Writing
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• Issue - What is the point that 
this case turns upon?

• Rule - What is the rule 
governing this case?

• Application - How does that 
rule apply to the facts of this 
case?

• Conclusion - What is the 
outcome of the issue identified 
at the beginning?
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IRAC – Example Case #1
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(I) The issue in this appeal is whether Gerald I. Joseph’s 
undisputed tinnitus is related to service.  

(R) Tinnitus is a chronic condition that is presumptively related to 
service if a Veteran has had symptoms since service.  

(A) In this case, Gerald submitted a written statement on August 
4, 2013, explaining that he has had tinnitus ever since he worked 
in the engine room of a destroyer.  He never reported it in service 
or for years afterward because other sailors told him this was 
normal. 

(C)  Therefore, his claim should be granted because his tinnitus 
manifested in service and he has had it ever since.
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IRAC – Example Case #2
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Issue I: Service Connection

Rule I:  (1) Current Condition; (2) in-service event; (3) nexus

Application I:
Issue A: Current Condition

Rule A:  Undiagnosed pain can be a disability under Saunders v. Wilkie. 
Application A:  This Veteran reports back pain that causes functional limitations.
Conclusion A:  The Veteran has a current condition.

Issue B: In-service event
Rule B:  An in-service event can be proven by credible post-service testimony.  
Application B:  The Veteran has consistently reported injuring his back in a fall in 

service.
Conclusion B:  That fall was an event in-service.

Issue C: Nexus
Rule C:  A nexus can be proven with  the opinion from a competent professional.
Application C:  The Veteran’s doctor has opined that his pain is related to his in-
service fall.
Conclusion C:  There is a nexus between his condition and the in-service event

Conclusion I:  Grant Service Connection to the Veteran for his back pain.



© 2018-2025 Bergmann & Moore LLC

Approaching Writing

84

• What is the single biggest 
problem in communication?

• “The single biggest 
problem in communication 
is the illusion that it has 
taken place.” -George Bernard Shaw

You can never blame the 
audience for failing to 

understand you.
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The Bus Driver Problem
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Let’s say you are a bus driver. In the 
morning, the bus starts empty. At the 
first stop, three people get on. At the 
second stop, two people get on. No one 
is at the third stop. At the fourth stop, 
one person gets on and three people 
get off. At the fifth stop, you are five 
minutes behind schedule. Two people 
get on; one person gets off. At the 
sixth stop, four people get off and one 
person gets on. 
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The Bus Driver Problem
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What is the bus driver’s name?
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The Bus Driver Problem
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• Let’s say you are a bus driver. In the 
morning, the bus starts empty. At the 
first stop, three people get on. At the 
second stop, two people get on. No 
one is at the third stop. At the fourth 
stop, one person gets on and three 
people get off. At the fifth stop, you 
are five minutes behind schedule. Two 
people get on; one person gets off. At 
the sixth stop, four people get off and 
one person gets on. 
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Writing Rule 1:  Roadmap
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• Retaining information requires 
context.

• Don’t surprise the reader.

• Build trust in your competence 
by setting expectations and 
then meeting them.

Set up why information matters 
before you present it!
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Rule 2:  Identify the Key Documents
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• Highlighting the key documents is 
what helps the most.

• Include the specific date and 
label that appears in VBMS.

• Overlooked lay statements and 
private evidence are the most 
common keys to winning.

Finding the evidence is more 
important than spinning it.
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Rule 3:  Tell a Story
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• Start at the beginning.

• Signal jumps in time.

• Tell VA what symptoms the 
Veteran has and when they 
began.

Human beings think in stories to make decisions.
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Rule 4:  Keep it Short
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• Place important 
information at the top.

• Short sentences.

• Short paragraphs.

• No extraneous words.

Don’t bury the lede!



© 2018-2025 Bergmann & Moore LLC

Rule 5: Avoid Unnecessary Modifiers
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• Cases turn on nouns and 
verbs.

• Even subjective 
standards focus on nouns 
and verbs in application.

Unnecessary modifiers are 
an unnecessary chance for 
the adjudicator to disagree 

with you.
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Final Tip
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• Government documents are 
not protected by copyright. 

• If you copy boilerplate from 
good VA decisions, it makes 
it easy for VA to copy from 
you.

Plagiarism of VA decisions 
is a virtue, not a crime.  



© 2018-2025 Bergmann & Moore LLC

Last Slide
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• This presentation is complete. 

• A PDF version of these slides will be provided to you 

at the conclusion of the course for future reference.
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Polling Test Question

96

https://calvets.participoll.com/ 

When a Veteran prevails at the Court of Appeals for 
Veterans Claims, who normally covers their legal bills?

A. The Veteran

B. Their VSO

C. VA

D. Their attorney

E. The court
A B C D E

0

https://calvets.participoll.com/
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Polling Test Answer

97

C.  VA
   

• Under the Equal Access to 
Justice Act (EAJA), VA pays the 
attorney fees in most 
circumstances when a Veteran 
wins some form of relief from 
the CAVC.

• The payment does not come 
from the Veteran’s VA benefit.
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Learning Objectives

Learn about the history and role of the Court of 
Appeals for Veterans Claims (CAVC).

• Learn about how the CAVC fits into the VA claim 
appeal system.

• Learn about how the CAVC makes decisions on 
claims.

• Learn about how the role of the CAVC changes 
under Appeals Modernization.

• Learn about the process for CalVet cases that go to 
CAVC and then return to the Board.

98
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Basic AMA Design
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Board Appeal
3 Options

365-Day Avg. Direct 

Docket Goal

Supplemental Claim 
New Evidence

125-Day Avg. Goal

Higher-Level Review
Same Evidence

125-Day Avg. Goal

VBA Decision
(Improved Notice)

The Claim
(Establishes Effective Date)

Veterans Benefits Administration Board of Veterans’ Appeals

120 
Days

Court of Appeals for 
Veterans Claims

Except for appeals to the Court,
all filing deadlines are one year. 

Duty to assist

Duty to assist
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What is the Veterans Court?

100

• The Court of Appeals for Veterans 
Claims (CAVC or Veterans Court) was 
created in 1988 to review decisions 
from the Board.

• The Court is not part of VA.

• In 2024, the Court disposed of 7,862 
cases.

• 83% were remanded and sent back to 
the Board due to one or more VA 
errors.

Federal Court

VA
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What Mistakes Does the Court Find?

101

• Duty to Assist: the Court 
reviews Board decisions to 
ensure that VA has fulfilled its 
duty to assist.

• Reasons and Bases: the 
Court reviews Board decisions 
to ensure that the Board’s 
reasoning allows the Veteran 
to understand the precise 
basis for the Board’s decision.
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How to Appeal to the Court

102

• Denials can be appealed.

• Grants and Remands cannot be 

appealed.

• A “Notice of Appeal” must be 

submitted to the Court within 120 

days of the Board’s decision.

• Filing fee of $50 can be waived.

• Legal representation is highly 

recommended.
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What Happens at the Court?

103

Joint Motion for 
Remand (JMR):

• No Judge

• After informal 
discussions, VA 
and Appellant 
agree on VA error 
and enter JMR.

• Board decision is 
vacated (erased) 
and case is sent 
back to Board with 
instructions.

Memorandum 
Decision: 

• Single Judge

• VA and Appellant 
each write formal 
legal briefs, and 
Judge explains 
which argument 
was more 
convincing.

• Decision is limited 
to that appeal, and 
not binding on VA.

Panel Decision: 

• Three or more 
Judges

• If the issues 
involve a new 
question of law, 
then a panel of 
judges makes a 
decision.  

• Any legal decisions 
will be binding on 
all future decisions 
of VA & the Court.
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Possible Outcomes at the Court

104

• The Court can 
“affirm” the 
Board decision 
(i.e. the Board’s 
decision was 
correct).

• The Veteran’s 
claim remains 
denied.

Affirm Remand Reversal

• If the Board committed 
an error, the denial will 
be erased (“vacated”) 
and returned to the 
Board for a new 
decision.

• The Veteran has 
another chance to 
prevail before the 
Board. 

• The Board’s 
decision was 
“clearly 
erroneous.”

• The Veteran’s 
claim is granted.

• Very rare!
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What Happens After an Affirmance?

105

• If the Court affirms the Board’s decision, 
then the Veteran loses the claim. (The 
Court is saying that the Board denial 
was correct).

• Under the legacy system a Veteran has 
to attempt to reopen the claim with 
“new and material evidence.”

• Under the legacy system, the original 
date of claim is lost because the Court’s 
decision is a final decision on the claim.
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Major Change Under AMA

106

• Under AMA, if a Veteran loses at the Court, 
then the Veteran may file a Supplemental 
Claim with a Regional Office containing new 
and relevant evidence (VA Form 20-0995).

• The Supplemental Claim is considered part of 
the same claim stream, so the Court decision 
is not a barrier to an earlier effective date.

• To preserve the effective date of the claim, 
the Supplemental Claim must be filed with VA 
within one year of the Court decision.
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Why Appeal to the Court?
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With the option to continuously file Supplemental Claims, why 
consider appealing to the Court?

• Complicated duty to assist issues: the Board is hesitant to find 
that VA examinations are inadequate.

• Erroneous credibility findings: once the Board has said the 
Veteran is not credible, it is very hard to change the outcome.

• Discussions regarding how evidence is weighed: the Board often 
fails to provide adequate reasons for discounting positive 
evidence.

In many cases, VA will only change its mind if the Court 
explains why VA is looking at the case incorrectly!
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The Importance of the Court
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The Court decides complicated questions 
of law, often in favor of Veterans:

• Smith — requires VA examiners to 
explicitly consider lay statements.

• Beaudette — held that denials of 
caregiver benefits are reviewable.

• Cardoza — held that the Board’s refusal 
to docket an NOD is a reviewable 
decision.

These 
positive 

outcomes 
happened 
because a 
Veteran 

appealed to 
the Court.
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CalVet and the Court
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•Every CalVet Board decision containing a less 
than fully favorable claim is reviewed by two 
B&M attorneys for VA errors.

• If an error is identified, the Veteran/claimant is 
offered free representation before the Court.

•The Veteran signs a limited power of attorney 
with B&M for representation before the Court. 
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Upon a Decision from the Court…

110

•The Court decision or the Joint Motion for 
Remand will describe VA errors in the Board’s 
decision that must be corrected.

•Not every VA error spotted by B&M will be listed 
in the Remand:

•Court decisions will only discuss VA errors 
necessary to support the Court’s decision.

•For JMRs, VA will usually not agree to every 
error presented.
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After a Decision from the Court…
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• The Veteran receives a 
closing memo from B&M 
describing the outcome of 
the Court case and a copy of 
all litigation materials.

• Power of Attorney for 
appealed claims  reverts to 
CalVet.

• B&M is never POA for claims 
not before the Court.
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When a Case Goes Back to Board
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• The Veteran is informed that the Board will render a 
new decision based on the Court’s instructions.

• The Veteran and CalVet have another opportunity to 
argue to the Board.

• The Board will issue a new decision that addresses 
the errors noted by the Court.

• If additional development is needed, then the Board 
will remand the case to the Veterans Benefits 
Administration (VBA).
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Where Do Board Remands Go?

113

• The Office of Administrative Review (OAR) at VBA handles Board 
remands.

• Legacy Appeals: 

• Handled by Washington, D.C., Decision Review Operations Center 
(DROC). 

• If still denied, then the claim returns to the Board for a new 
decision.

• Another Board denial can be appealed to the Court.

• Appeals Modernization Act remands: 

• Handled by Seattle and St. Petersburg DROCs.

• The claim is not automatically returned to the Board.  The Veteran 
must submit another review request to dispute VA’s decision.





Lesson x.x
Title: Subtitle

Click to edit Master subtitle style

Recent Court Opinions:
March-May 2025

https://calvets.participoll.com/ 

https://calvets.participoll.com/


© 2018-2025 Bergmann & Moore LLC

Learning Objectives

•Learn about important developments in 
the law.

•Learn about some recent court decisions.

•Learn about some recent regulatory 
changes.

•Review a recent memorandum decision of 
the CAVC.

116
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Ingram v. Collins
__ Vet.App. ___
2025 U.S. App. Vet. 
Claims LEXIS 327
(Mar. 12, 2025)
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Veteran Carlton Ingram applied for increased ratings for his back and left 
ankle.  His medical records indicate that he takes a variety of prescription 
medications to alleviate his pain and inflammation of these joints.  The 
Board rated his conditions based upon an examination that considered only 
the severity of his condition while taking these medications.  Should the 
Board have evaluated based upon how bad his conditions would be if he 
were not taking those medications?

A. No.  Ratings are based only upon the observed effect of a 
disability.

B. Yes.  Ratings should not consider the effect of medication on a 
disability unless the diagnostic codes specifically says so.

A B
0
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Ingram v. Collins

119

B. Yes.  Ratings should not consider the effect of medication on a 

disability unless the diagnostic codes specifically says so.

• The CAVC held that the default rule, which it had announced in cases 

more than a decade ago, applies to ratings of orthopedic conditions.  

• Nothing in the diagnostic codes for orthopedic conditions mentions 

medications.

• The Court also held that a VA examination should seek information on the 

Veteran’s unmedicated state just as it must for flare ups under Sharp v. 

Shinseki.  

You should NOT suggest that a Veteran stop 
taking medication in order to get a higher rating!
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Ingram Argument

120

[Veteran’s name]’s service-connected [state specific joint] 

disability is significantly worse when he/she does not take

his/her prescribed medication to treat the condition.  This 

condition must be rated based upon the severity of the condition 

in an unmedicated state.  See Ingram v. Collins, __ Vet.App. 

___, 2025 U.S. App. Vet. Claims LEXIS 327 (Mar. 12, 2025).  

The Veteran’s condition is significantly worse when not 

medicated as indicated by [describe evidence].  Therefore, his 

condition needs to be rated based the severity in an 

unmedicated state.
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Chisholm v. Collins
__ Vet.App. ___
2025 U.S. App. Vet. 
Claims LEXIS 336
(Mar. 13, 2025)
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Mr. Sutton filed for increased ratings for his service connected 

disabilities in 2019.  After an initial denial, his Higher-Level Review 

was denied in 2021.  Within one year, he filed a VA Form 21-8940 

TDIU application, which was eventually granted.  Can he be awarded 

TDIU back to the date of his original 2019 claim for increased ratings.

A. No.  He did not file a Supplemental Claim within one year of 

the 2021 HLR decision.

B. Yes.  His Form 21-8940 counts as a Supplemental Claim 

because a Supplemental Claim does not need to be on the 

specific Supplemental Claim form.
A B

0
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Chisholm v. Collins
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B. Yes.  His Form 21-8940 counts as a Supplemental Claim 

because a Supplemental Claim does not need to be on the 

specific Supplemental Claim form.

• This case is not named after the Veteran because it was decided as 
part of fee dispute between VA and his attorney.  

• The CAVC concluded that “while a supplemental claim needs to be filed 
on a form prescribed by the Secretary, it doesn’t need to be filed on a 
supplemental claim form.”  

• Furthermore, it held that because TDIU is not a separate claim but just 
another way to seek a higher rating, when adjudicating TDIU “if VA 
sees that the veteran's schedular rating for those disabilities may need 
to be increased, it needs to address that.”
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Chisholm Argument – TDIU Form

124

In this case, Veteran [name] was granted an effective date of [date] for his/her award 

of TDIU.  This date was based upon the date that VA received his/her Form 21-8940.  

However, that application for TDIU was filed within a year of [describe the prior 

decision] and was a Supplemental Claim continuously pursuing benefits for the 

underlying conditions.  The Court of Appeals for Veterans Claims (CAVC) has held 

that that “while a supplemental claim needs to be filed on a form prescribed by the 

Secretary, it doesn’t need to be filed on a supplemental claim form” and, therefore, 

an application for TDIU is a Supplemental Claim when filed within one year of a prior 

decision.  See Chisholm v. Collins, __ Vet. App. __, __, slip op. at 1, No. 22-7028 

(Mar. 13, 2025).  Accordingly, the proper effective date for this award is the date is 

[date], the date that [Mr./Ms. name] began pursuing compensation for this/these 

conditions.
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Chisholm Argument – Other Form
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In this case, Veteran [name] was granted an effective date of [date] for 
his/her award of [describe].  This date was based upon the date that VA 
received his/her Form 20-0995 Supplemental Claim.  However, prior to 
that date, on [date] he/she submitted the claim on a Form [526EZ/other 
identified form].  The Court of Appeals for Veterans Claims (CAVC) has 
held that that “while a supplemental claim needs to be filed on a form 
prescribed by the Secretary, it doesn’t need to be filed on a 
supplemental claim form.”  See Chisholm v. Collins, __ Vet. App. __, __, 
slip op. at 1, No. 22-7028 (Mar. 13, 2025).  Accordingly, VA erred in 
rejecting the original form and the proper effective date for this award is 
[date].
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Smith v. Collins
133 F.4th 1059
(Fed. Cir. 2025)
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Veteran George Smith sought service connection for PTSD, but died before 
VA finished processing the claim.  His adult son, Joshua substituted into 
the claim, which was ultimately granted by VA.  Joshua sought the entire 
award of retroactive benefits payable to his father.  How much of the award 
is he entitled to receive?

A. None.  Adult children are not entitled to any benefits after a 
Veteran dies.

B. The entire award.  A person who is substituted into the claim of 
a deceased veteran stands in their shoes.

C. Only so much as necessary to cover any costs of the Veteran's 
last sickness and burial covered by Joshua.

A B C
0
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Smith v. Collins

128

C. Only so much as necessary to cover any costs of the 

Veteran's last sickness and burial covered by Joshua.

• The Federal Circuit held that the creation of the ability to 

substitute into a deceased Veteran’s claim did not change the 

law as to what amount of benefits could be collected by a 

survivor.  

• Adult children generally are limited to a portion of a retroactive 
award sufficient to cover any costs of the Veteran's last 
sickness and burial that they personally paid for. 
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Amezquita v. 
Collins
135 F.4th 1369
(Fed. Cir. 2025)
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Prior to enlisting, Veteran Edward Amezquita had surgery to 
repair his shoulder after a car accident.  His entrance physical 
noted the surgery but listed his shoulder as asymptomatic.  
After service, Mr. Amezquita applied for service connection for a 
shoulder disability.  Does the presumption of sound condition 
apply to his claim?

A. Yes.  Even though he had no symptoms, the condition 
was still noted on his entrance physical.

B. No.  If the service member is not experiencing any 
symptoms then--by definition--they do not have a 
condition at the time they entered service.

A B
0
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Amezquita v. Collins
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A.Yes.  Even though he had no symptoms, the 
condition was still noted on his entrance 
physical.

• The Federal Circuit rejected the argument that only 

conditions that have some kind of active symptom 

count as preexisting conditions.  

• Therefore, the burden is on the Veteran to prove that 

his condition was made worse by his service. 
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Loyd v. Collins
__ Vet.App. ___
2025 U.S. App. Vet. 
Claims LEXIS 614
(May 8, 2025)
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Veteran Marvin Loyd sought service connection for an eye 

condition as secondary to a service-connected stroke.  After his 

claim was denied, he filed a Supplemental Claim.  However, the 

regional office determined that there was no new and relevant 

evidence to reopen the claim.  Mr. Loyd then appealed that 

decision to the Board.  What issue is before the Board?

A. Only the issue of whether the Supplemental Claim was 
supported by new and relevant evidence.

B. The merits of whether his eye condition should be 
granted service connection.

A B
0
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Loyd v. Collins
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A. Only the issue of whether the Supplemental Claim was 

supported by new and relevant evidence.

• The CAVC held that an appeal of a denial of reopening is 

focused only on the issue of whether the claim should have 

been readjudicated.

• The Court also noted that it may be true—as it was in the 

legacy system—that if the Board grants readjudication then it 

must remand for a decision on the merits. 

The opinion indicates that the Secretary conceded that continuous 
pursuit would still apply after a denial of readjudication!
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Perkins v. Collins
__ Vet.App. ___
2025 U.S. App. Vet. 
Claims LEXIS 558
(May 16, 2025)
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Rudisill v. McDonough
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23 months because there is a separate, 48-month 

cap on combined benefits.

• Veterans who qualify for both the Montgomery G.I. Bill 
and the Post-9/11 G.I. Bill education benefits through 
separate periods of service may use either one, in any 
order, up to a total 48-month aggregate cap. 

• This was a hard case because there are many 
educational benefits statutes passed at different times 
that have conflicting language about how to combine 
eligibility.
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The Montgomery G.I. Bill requires two years of service.  The Post-

9/11 G.I. Bill requires three years of service.  Veteran Kassidy Perkins 

served in the Air Force for six years from 2014 to 2020.  She applies 

for a total of 48 months of educational benefits under the Rudisill 

decision.  Can she receive 48 months of benefits?

A. Yes because she served long enough to qualify for both 
benefits without double counting any of her years of 
service.

B. No.  Rudisill applies only to Veterans like Mr. Rudisill who 
had multiple periods of service, each with a separate DD-
214.

A B
0
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Perkins v. Collins
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A.Yes because she served long enough to qualify 
for both benefits without double counting any 
of her years of service.

• The CAVC held that the Supreme Court’s decision 

applies to any Veteran with enough service to qualify 

for both benefits.  

• VA’s implementation plan is based upon its narrow 

reading of Rudisill. 
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Perkins v. Collins
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Yes because she served long enough to qualify 
for both benefits without double counting any of 
her years of service.

• The CAVC held that the Supreme Court’s decision 
applies to any Veteran with enough service to qualify 
for both benefits.  

• VA’s implementation plan is based upon its narrow 
reading of Rudisill. 

It is quite possible VA will appeal this decision!
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Learning Objectives

Learn about all relevant changes to law and 
regulations regarding VA benefits in the past year. 
There have been no law changes, so we will focus on 
regulations.

• Quickly review how regulations are created.

• Briefly highlight a couple proposed rules published 
by VA this year but not yet finalized.

• Learn about changes to VA regulations in the past 
year.

142
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Question

143

How many final or proposed rules did VA published in the 
Federal Register between August 1, 2023, and August 1, 2024?

A. Less than 25

B. Between 25 and 50

C. Between 50 and 75

D. More than 100

A B C D
0
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Answer

144

C. Between 50 and 75
   

Between August 1, 2023, and 
August 1, 2024, VA published 54 
proposed and final rules in the 
Federal Register. 

• This means VA considered 
changing their own rules at least 
once per week.

Advocacy Tip: Make sure you and your team monitor 
and communicate changes and updates to VA’s rules.
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Process Overview

145

• The agency drafts new regulations, or an 
amendment to an existing regulation.

• The agency’s draft regulations are sent to 
the White House/OMB for approval.

• The Proposed Rule is published in the Federal 
Register.

• The public can voice their opinion in the 
“notice and comment” period.

• The agency publishes a Final Rule.

• The agency responds to all received 
comments.

• The new regs/amendments are published in 
the next Code of Federal Regulations (C.F.R.)



© 2018-2025 Bergmann & Moore LLC

Cost Estimate

146

• A key piece of 
White 
House/OMB 
approval 
depends on 
the estimated 
cost of the 
proposed rule.

• This chart 
details VBA’s 
process for 
estimating 
costs.
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Internal VA Concurrence Process

147
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Final Rule - Exception to the 
Bilateral Factor

148
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Bilateral Factor § 4.26

149

• Functions to provide Veteran with a 
higher combined rating if the Veteran 
receives compensable ratings for both 
arms or legs.

• Applies if Veteran receives a 
compensable rating for both arms, 
both legs, or “paired skeletal muscles.” 

• Here “arms” and “legs” refers to 
whole extremity.

• For example, if the Veteran is rated 
for her right hip and left foot, she 
receives a rating for “both legs” and 
therefore the bilateral factor 
applies.
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Bilateral Factor § 4.26 – How Applies 

150

• If applies, combine the ratings for the right and left sides 
as normal. Then add 10 percent of the resulting combined 
value.

• Bilateral factor applies before other combined ratings and 
only applies once. 

• Combine all qualifying bilateral factor ratings together first, 
then add 10% of the resulting value.

• Bilateral ratings are then treated as one disability for 
purposes of combining with other ratings.
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Bilateral Factor

151

• On December 27, 2023 VA published a 
final rule fixing that in certain 
situations applying the bilateral factor 
would actually result in a lower overall 
rating.

• Arises most often if the Veteran’s 
overall combined rating is in the low 
90s percent.

• Fixed by adding a new paragraph (d) 
to § 4.26 saying if the bilateral factor 
results in a lower overall rating then it 
doesn’t apply. 

• Effective April 16, 2023.

https://www.federalregister.gov/documents/2023/12/27/2023-28241/exceptions-to-applying-the-bilateral-factor-in-va-disability-calculations


© 2018-2025 Bergmann & Moore LLC

Example of Bilateral Factor Fix

152

• Example: Veteran has a combined 93 rating plus two 10% 
ratings that would qualify for the bilateral factor.

• Applying the bilateral factor:

• 10 combined with 10 is 19, add 1.9 under the bilateral factor 
for rating of 21, rounded to 20.

• 93 combined with 20 is 94 – which results in a combined 
total rating of 90%

• No bilateral factor:

• 93 and 10 combine to 94

• 94 and 10 combine to 95 - which results in a combined total 
rating of 100%.
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Final Rule – Character of 
Discharge

153
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Character of Discharge

154

• Effective June 25, 2024, VA updated 38 C.F.R.   
§ 3.12 regarding character of discharge 
determinations.

• VA expanded exceptions to excuse a bar to 
benefits based upon an unfavorable character of 
discharge to three significant ways:

1. Extended the compelling circumstances 
exception.

2. Removed the regulatory bar to benefits 
based on discharges due to homosexual 
acts involving aggravating circumstances. 
(VA had not enforced this for years already)

3. Redefined the definition of “willful and 
persistent misconduct.”

https://www.federalregister.gov/documents/2024/04/26/2024-09012/update-and-clarify-regulatory-bars-to-benefits-based-on-character-of-discharge
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Compelling Circumstances Exception

155

• VA will not pay benefits for 
Veterans who were involved 
in an offense involving 
moral turpitude or willful 
and persistent misconduct. 

• The new rule applies a 
compelling circumstances 
exception to both of these 
categories.

• The factors to consider for 
compelling circumstances 
are: 

38 C.F.R. § 3.12(e)

1. Length of character of service exclusive 
of the period of misconduct.

2. Reasons for misconduct, including:

(i) mental or cognitive impairment; (ii) physical 
health, (iii) combat-related or overseas-related 
hardship; (iv) sexual abuse/assault; (v) duress, 
coercion, or desperation; (vi) family obligations 
or comparable obligations; and (vii) age, 
education, cultural background, and 
judgmental authority

3. Whether a valid legal defense would 
have precluded a conviction for 
misconduct under the UCMJ.
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Willful and Persist Misconduct

156

• VA has also refined the definition of “willful and 
persistent misconduct” as follows: 

1. Instances of minor misconduct occurring 
within two years of each other are persistent; 

2. An instance of minor misconduct within two 
years of more serious misconduct is 
persistent; and 

3. Instances of more serious misconduct 
occurring within five years of each other are 
persistent.  

• “Minor misconduct” is defined as misconduct for 
which the maximum sentence imposable 
pursuant to the Manual for Courts-Martial would 
not include a dishonorable discharge or 
confinement for more than one year if tried by 
general court-martial.
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Final Rule – Revisions to Rating 
the Digestive System

157
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Revisions to Rating Digestive Systems

158

• All revisions are effective May 19, 
2024.

• VA said the overall intent was to create 
more objective criteria.

• Also added new DCs in line with 
current medical science.

• Revised most DCs to consider the 
impact of medication.

• Overall revisions are largely in line 
with prior ratings, with a few 
exceptions.

https://www.federalregister.gov/documents/2024/03/20/2024-05138/schedule-for-rating-disabilities-the-digestive-system
https://www.federalregister.gov/documents/2024/03/20/2024-05138/schedule-for-rating-disabilities-the-digestive-system
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New Definitions

159

• VA gave new, objective, definitions for several terms used in rating digestive 
systems:

• Substantial weight loss: involuntary loss greater than 20% of baseline 
weight sustained for three months with diminished quality of self-care or work 
tasks.

• Minor weight loss is between 10% and 20%.

• Baseline weight:

• Average weight for two years prior to onset of illness, weight at discharge, 
or to estimate ideal body weight using the Hamwi formula or BMI table.

• Total parenteral nutritional support (TPN)

• Liquid mixture given directly into blood; bypasses normal digestion

• Assisted Enteral Nutritional Support

• Liquid mixture delivered into the stomach through feeding tube.
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Question: Most Common Digestive Disability

160

What do you think is the most commonly service-connected 
disability of the digestive system?

A. Hemorrhoids

B. Hiatal Hernia

C. Irritable Bowel Syndrome (IBS)

D. None of these

A B C D
0
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Answer – Hiatal Hernia

161

B. Hiatal Hernia

• From VBA’s Annual Report for 2023

• Gastroesophageal reflux disease (GERD) is currently rated by 
analogy as hiatal hernia.

https://www.benefits.va.gov/REPORTS/abr/docs/2023-compensation.pdf
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New DC for GERD - 7206

162

• 10% for daily medication to 
control.

• Higher ratings for 
documented history of 
recurrent or refractory 
esophageal stricture causing 
dysphagia (difficulty 
swallowing) requiring 
escalating medical 
treatment.

• New max 80% if results in 
aspiration, undernutrition, or 
substantial weight loss.

• No longer rates based on symptoms of heartburn, etc.

• Suspect this will result in lower ratings overall.
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Other New DCs

163

• New 7207 for Barrett’s Esophagus.

• VA says intent is to “evaluate 
Barrett’s esophagus based on its 
progression toward cancer.”

• New 7303 for Complications of Upper 
GI Surgery

• Includes bariatric surgery.

• New 7355 for Celiac Disease

• Requires medically prescribed 
gluten-free diet for 30% minimum 
rating.
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Notable Revisions to DCs

164

• Ulcers

• VA previously rated by location, now will 
rate all ulcers using DC 7304 for Peptic 
Ulcer disease.

• Hernia

• Also revised to rate almost all hernia under 
DC 7338, except for hiatal hernia which is 
rated under DC 7346.

• Irritable Bowel Syndrome (IBS)

• Renamed DC 7319 for IBS and added more 
objective criteria.

• Liver transplant

• Added new 60% minimum rating if eligible 
and awaiting transplant surgery.
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New Gastrointestinal Dysmotility Syndrome

165

• VA created a new DC 7356 for Gastrointestinal Dysmotility Syndrome

• “A new code to evaluate and track a group of gastrointestinal 
conditions characterized by chronic or recurrent symptoms that are 
unexplained by any structural, endoscopic, laboratory, or other 
objective signs of injury or disease.”

• Essentially a new DC for Gulf War Syndrome related functional GI 
disorders.
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From VA 
in March 
2024.
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Final Rule – New Burn Pit 
Presumptive Diseases

167
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New Burn Pit Presumptives

168

• The PACT Act of 2022 gave VA authority to 
add new disabilities to the Burn Pit 
presumptives.

• In January 2025, VA used this authority to 
add the following disabilities:

• Urinary bladder, ureter, and related 
genitourinary cancers effective January 2, 
2025.

• Acute leukemias, chronic leukemias, 
multiple myelomas, myelodyslastic 
syndromes, and myelofibrosis effective 
January 10, 2025.
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Learning Objectives

Learn about VA Compensation and Pension (C&P) 
examinations and common issues with VA exams.

• Learn about the purpose and use of C&P nexus 
exams.

• Learn about the purpose and use of C&P rating 
exams.

• Learn about common problems with C&P 
exams and strategies for avoiding them.

171
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Exams and VA’s Duty to Assist

172

VA’s Duty to Assist includes 
providing an adequate C&P 
examination.

• Once VA takes the effort to 
provide a C&P examination, then 
the exam must be adequate.

• Whether or not an examination is 
adequate can be a complicated 
legal and factual question that will 
depend on the specific facts of a 
Veteran’s case.
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C&P Nexus Exams

173

The purpose of a VA C&P nexus 
examination is to determine if a 
Veteran’s disability is related to their 
military service.

• Many Veterans are unable to obtain a 
private nexus opinion to support their 
claims, so a VA nexus opinion 
becomes a vital piece of evidence.

VA decides the majority of claims using 
nexus opinions, even though there is 

no strict legal requirement for it.
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Reviewing Nexus Exams

174

• VA examiners are expert 
witnesses who provide medical 
opinions.

• Is the examiner informed of 
sufficient facts?

• Is the opinion supported by 
sufficient reasoning?

• The final decision on a claim 
must be made by the VA rater or 
the Board, not the examiner.
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Issues with Nexus Exams

175

• Errors of fact – an opinion 
based on incorrect facts has 
no value.

• Errors of reasoning – the 
examiner must provide the 
essential rationale for their 
opinion.

• The failure to provide an 
adequate exam is a duty to 
assist error by VA.

An effective argument 

identifies and corrects 

VA’s specific problems.



© 2018-2025 Bergmann & Moore LLC

C&P Rating Exams

176

The purpose of a VA C&P rating exam is 
to confirm the existence and determine 
the severity of the Veteran’s disability.

• VA’s criteria for rating disabilities may 
be:

• Objective: uses a clear standard.

• Subjective: fuzzy or debatable.

Advocacy Tip: Knowing the applicable VA standard helps 

you identify the relevant information for the VA rater.
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Reviewing Rating Exams

177

•Examiners should 
consider the Veteran’s 
ability to function 
under the ordinary 
conditions of daily life.

•At work.

•At home.
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Disability Benefits Questionnaires

178

• VA exams use VA’s Disability Benefits 
Questionnaires (DBQs) to describe 
symptoms used to rate a service-
connected disability.

• VA DBQs exist to maximize VA 
automation, not maximize benefits.

• Frequently, an accurate rating requires 
additional information.

DBQs often do not capture the detailed 
information necessary to for VA to accurately 
rate conditions under subjective standards.

VA Sleep Apnea DBQ, January 2022
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Issues with Rating Exams

179

• Missing / overlooked 
information

• Incomplete / 
misleading 
information

• Inaccurate 
information

Advocacy Tip: Submit evidence to VA and try to 

avoid these VA exam issues before they occur.
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Predicting Common Issues

180

•VA exams might suffer 
from one of two errors:

•Mistakes of facts.

•Mistakes of reasoning.

•You can help the Veteran 
by preparing evidence to 
avoid these kinds of errors.
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Errors of Fact

181

• An examiner’s nexus opinion or description of the Veteran’s 
disability must be based on the correct facts.

• A medical opinion based on inaccurate facts has no probative 
value. See Reonal v. Brown, 5 Vet.App. 458 (1993).  

• Prepare lay statements or collect medical evidence that 
describes:

• The Veteran’s in-service accident, injury, or incident (nexus).

• The onset and/or history of the Veteran’s symptoms over time 
(nexus and rating).

• The frequency, severity, and duration of the Veteran’s 
symptoms (rating).
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Question 1

182

Navy Veteran Reginald filed a claim for service connection for a left shoulder condition.  He 
submitted a statement explaining that he hurt his shoulder when he was helping to lower 
a heavy hatch and the other sailor dropped his side.  This stretched the muscles and 
tendons in Reginald’s shoulder.  Reginald periodically sought shoulder treatment in the 
years after service.  Service treatment records do not document this injury.  VA obtained a 
medical opinion that recorded Reginald’s statements in the medical history section but 
provided a negative nexus opinion because ”there was no objective evidence of residuals 
within one year after separation.”  Do you think the doctor’s opinion is adequate?

A. YES, because the doctor recorded Reginald's statements in the medical 
history.

B. NO, because the doctor failed to apply the presumption of soundness.

C. YES, because the claim is not corroborated by objective medical evidence.

D. NO, because the doctor relied on the "objective" evidence without 
mentioning the Veteran's statements in the analysis.

A B C D
0
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Answer 1

183

D. NO, because the doctor relied on the "objective" 
evidence without mentioning the Veteran's statements 
in the analysis.

• These are the facts of Smith v. Wilkie, 32 Vet.App. 332 (2020).  

• The CAVC held that a medical opinion that states that it is 
relying on the “objective” evidence and lack of records to justify 
its conclusion cannot be assumed to have considered a Veteran’s 
lay statements.

Advocacy Tip: Always check to see if the analysis in a VA 

medical opinion addresses the Veteran’s lay statements.



© 2018-2025 Bergmann & Moore LLC

In-Service Incidents

184

• Information to consider includes:
• What happened?  

• When and where did it happen?

• How was the Veteran injured or exposed to toxins?

• Did the Veteran receive treatment?  When?  Where?

• If the Veteran did not receive treatment, why not?

• Did the Veteran have symptoms after the incident?  

• Evidence can include service records, medical records, 
pictures, prescriptions, and/or lay statements.

Advocacy Tip: Use a Statement in Support of Claim, VA Form 21-4138 

to maximize the chance that the statement will not be overlooked.
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Descriptions of Symptoms

185

• Remember: include key 
evidence about the Veteran’s 
history of symptoms over time.

• This information goes to both 
nexus and the rating for a 
disability.

• Focus on:

• Frequency,

• Severity, and

• Duration of symptoms.
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Gaps in Medical Care

186

• VA examiners often hold the fact that a 
Veteran did not seek medical treatment 
against him or her.  Can the Veteran 
explain why he or she did not seek 
medical care?

• Lack of medical insurance coverage?

• Too busy with work and/or family?

• Veteran did not think condition was 
serious – many people seek medical care 
only after a spouse insists on it.

• Why did the Veteran mention some 
medical problems to doctors but not 
others?  
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Information about Flare-ups

187

• For rating issues, information about flare-
ups is often overlooked by examiners:

• Frequency: how often do the flares 
occur?

• Duration: how long do the flares last?

• Severity: what are the symptoms 
during a flare?

• If the Veteran is not experiencing a flare-
up during an exam, a good VA C&P 
examiner will address the Veteran’s 
statements.
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Question 2

188

Veteran Moses is service connected for a right knee problem, and he has 
submitted a claim for an increased rating.  He says that during flare-ups his knee 
is weaker and more unstable.  He attends a contract examination, and the 
contract examiner says this about Moses’ flare-ups:  “The veteran says that 
during a flare his knee is weaker and feels unstable.  These functional limitations 
are not productive of a quantitative reduction in range of motion of the right knee 
during a flare.”  Do you think the doctor’s statement about flare-ups is adequate?

A. YES, because the examiner is presumed to be competent.

B. NO, because the examiner failed to discuss service medical records.

C. YES, because the examiner explained why the symptoms did not cause 
loss of range of motion.

D. NO, because the examiner failed to describe additional functional loss 
in terms of additional loss of range of motion.

A B C D
0
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Answer 2

189

C. YES, because the examiner explained why the 

symptoms did not cause loss of range of motion.

• This is a tough case that goes against the Veteran. Norman 
v. McDonald, No. 20-1605 (2021).

• The examiner stated that there was no additional loss of 
range of motion during a flare-up.  The Court reasoned that 
the examiner provided an adequate explanation for this by 
discussing the Veteran’s actual symptoms.

Advocacy Tip: Ensure that the Veteran fully describes 

all additional functional loss during a flare-up.

.
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Errors of Reasoning

190

• It’s harder to avoid errors of reasoning, as 
a VA examiner will render an independent 
opinion.

• Minimize the possibility for VA errors:

• Be clear to VA about the Veteran’s 
theory of entitlement.

• Be clear to VA about the Veteran’s 
personal history – inconsistent 
statements can hurt the Veteran’s claim.

• Submit supporting medical studies and 
articles to VA as soon as possible.

• Give the examiner fewer chances to 
misunderstand the Veteran’s claim.
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Question 3

191

Veteran Samantha is seeking service connection for PTSD.  She sees a VA 
counselor for treatment, and a VA psychologist had diagnosed her with 
PTSD.  She attended a contract examination for her claim, and you review the 
report on VBMS.  The contract doctor stated that she did not have PTSD.  The 
doctor noted the diagnosis from the VA doctor but stated that Samantha did not 
meet the criteria for a PTSD diagnosis. Do you think the doctor’s opinion is 
adequate?  

A. YES, because the doctor addressed the VA psychologist report.

B. NO, because the doctor failed to explain how Samantha did not meet 
the criteria for PTSD.

C. YES, because the doctor used the correct DBQ form.

D. NO, because the examination was not performed by a VA doctor.

A B C D
0
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Answer 3

192

B. NO, because the doctor failed to explain how Samantha did 
not meet the criteria for PTSD.

   

• This comes from a Court decision, Ross v. McDonough, No. 20-7369 
(2022).

• The Court said that the opinion was not adequate because the 
examiner listed facts (the Veteran’s medical history) and made a 
conclusion (she did not have PTSD), but the examiner failed to give 
a reasoned medical explanation between the two.

• PTSD examinations usually only provide checkboxes for diagnostic 
criteria.  A new VA exam will have to provide a more detailed 
explanation about the Veteran’s symptoms.
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Dealing with Inadequate Exams

193

• You often won’t know if an exam is 
inadequate until you review VA’s rating 
decision for each condition.

• If possible, carefully read the Veteran’s 
claim file after the exam and review the 
C&P exam report before VA issues a 
rating decision.  

• Avenues for dispute will depend on if the 
Veteran needs to submit additional 
evidence.
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Last Slide

194

• This presentation is complete.

• A PDF version of these slides will be provided to you 

at the conclusion of the course for future reference.
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